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United States of America, 
against 


Appellee, 


Anthony M. Natelij and Joseph Scansaroli, 

Defendants-Appelants. 


Appeal from Judgment of the United States District 
Court for the Southern District of New York 

(D.C. Crim. No. 74 Cr. 43) 


BRIEF ON BEHALF OF APPELLANT 
JOSEPH SCANSAROLI 


Statement of Issues Presented for Review 

1. Whether the evidence—characterized by the trial court 
as presenting a “close question”—was sufficient to 
support the conviction of Joseph Scansaroli. 

2. Whether Joseph Scansproli was deprived of a fair trial 
as a result of the following errors :* 


* The brief submitted on behalf of appellant Anthony Natelli 
challenges other rulings of the trial court, and demonstrates the 
errors in certain critical aspects of the court’s charge. All of 
those points are applicable to Scansaroli and we adopt them. 
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a. the improper admission of hearsay testimony; 

h. tin* improper admission of so-called “victim” 
testimony; 

c. the trial court’s refusal to define “aiding and 
abetting” in its charge to the jury. 


Preliminary Statement 

Defendant-appellant .Joseph Scansaroli appeals from a 
judgment of conviction entered on December 2<, 1!'74, by 
the 1’nited States District Court for the Southern District 
of New York (Tyler, 

The judgment of the District Court (A.333) :* 

(a) upon a jury's verdict, convicted Scansaroli on the 
single count of the indictment in which he was 
named; and 

(h) sentenced Scansaroli to a term of one year in 
prison, suspended execution of all but ten days, 
placed Scansaroli on unsu{>ervisod probation for 
the balance, and fined him $2,n(K). 

Scansaroli and the indictment 

The indictment in this case contained lourteen counts, 
naming seven defendants and four unindicted co-con¬ 
spirators (A.12). 

• References lire to pages in the Appendix. The Appendix 
e.msists of four volumes. Volume I contains the pertinent pre-trial 
and post-trial proceedings (references to pages in this volume are 
designated “A"). Volumes 1I-IV contain the transcript of the 
trial (references to pages in these volumes are designated “T”). 
The pertinent exhibits are contained in a separate volume. Refer¬ 
ences to exhibits are cited as follows: “GX” refers to govern¬ 
ment’s exhibits; “NX" refers to Xatelli’s exhibits; “SX” refers 
to Scansaroli‘s exhibits; and “Ot. X” refers to the Court’s exhibits 
(references to pages in this volume are designated “E”). 
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Seansaroli was named a defendant in only one eounf. 
Count TT. That count charged Seansaroli and appellant 
Xatelli, an employee and partner, respectively, of Peat. 
Marwick. Mitchell & Co. (“PMM”), together with four of 
the five other defendants, with a substantive violation of 
15 U.S.C. $ 78ff Count TI alleged that the named defend¬ 
ants had made, or aided and abetted the making of (18 
U.S.C. ^2), false and misleading statements in a Septem¬ 
ber 27. 1909 proxy statement issued and filed by National 
Student Marketing Corporation (“XSMC”). 

The remaining thirteen counts charged certain XSMC 
officers and executives with conspiracy and various sub¬ 
stantive violations of the federal securities laws. Scan- 
saroli was not named in any of these counts. 

Aside from Xatelli and Seansaroli. the defendants named 
in the indictment were: 

Cortes TP. Randell —president and chief executive of¬ 
ficer of XSMC. 

Robert C. Bushncll —an officer and “account executive” 
of XSMC. 

Dennis M. Kelly —another officer and “account execu¬ 
tive” of XSMC. 

John G. Dories —principal in-house counsel to XSMC. 

Bernard Kurek —originally controller and later vice 
president and treasurer of XSMC. 

Pre-Trial Proceeding! 

Although there were several pre-trial motions, it is only 
necessary for the purposes of this appeal to refer to those 
dealing with venue and the admissibility of polygraph ex¬ 
aminations. These motions are discussed in Points TV and 
VI of the brief on behalf of Xatelli and we adopt them. 






Defendants Randell, Bushnell, Kelly and Kurek entered 
pleas of guilty to some of the counts in which they were 
named: Randell (Counts 1, 2, 8 and 11) was sentenced to 
eighteen months' imprisonment and a fine of $40,000 (A.314 
1.1, 822): Bushnell (Count 1) received a six-month sus¬ 
pended sentence and was placed on probation for two years 
(A.324-21): Kelly (Count 1) was sentenced to ten months’ 
imprisonment and a fine of $10,000 (A.310-20); and Kurek, 
who was later to become the government’s principal trial 
witness, pleaded guilty to Count 2 and received a sus¬ 
pended sentence (A.811). The trial of Davies commenced 
on March 1. 1071 and terminated upon Davies’ plea of 
guilty. 

Trial Proceedings 

The trial of the single charge against Natelli and Scan- 
saroli commenced on October 21, 1974 before Judge Tyler 
and a jury. At the conclusion of the government’s case and 
again at the conclusion of the entire case, the court denied 
all defense motions for judgment of acquittal (T. 1318-22, 
1334-38, 2129-3(1). 

The charge of the trial court and the deliberations of the 
jury are discussed in the brief on behalf of Natelli which 
addresses certain errors in the charge. We discuss below 
(Point IV) the failure of the trial court to define aiding 
and abetting. 

The case was submitted to the jury on November 13, 
1974. The next afternoon, the jury, after having announced 
a deadlock, returned verdicts of guilty. 

Post-Trial Proceedings 

Subsequent to trial, Scansaroli moved for a judgmen: of 
acquittal or for a new trial. Judge Tyler denied this mo¬ 
tion as well, on December 20, 1974 (A.248). 
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S**'. lenient of the Evidence as to 
Joseph Sc&nsaroli 

Introduction 

Tn this case, the words and deeds of Joseph Scansaroli 
were seen only in the inescapable shadow of the repeated 
assertions of deception practiced by the principal officers 
of National Student Marketing Corporation. But the gov¬ 
ernment did not suggest, in the indictment or elsewhere, 
that Scansaroli conspired with these deceivers, that lie was 
a party to their scheme, or that he profited from their 
fraudulent enterprise in any way. 

The single count of the indictment naming Scansaroli 
charged that he and Natelli participated in the prepara¬ 
tion of a 270-page NSMC proxy statement assertedly con¬ 
taining two false and misleading elements: An explana¬ 
tory footnote to NSMC’s audited financial statements for 
the fiscal year ended August 31, 1968, and a portion of the 
unaudited statement of NSMCs earnings for the nine- 
month period ended May 31, 1969. 

It is the principal burden of this brief to focus clearly 
on the particulars of this charge; to sift through the testi¬ 
mony and mountains of documents; to scrutinize the words 
and deeds of Joseph Scansaroli as adduced at trial; and, 
finally, to demonstrate that when viewed as they should 
be, in the human context in which they occurred, those 
words and deeds were legally insufficient evidence from 
which a reasonable jury could fairly conclude that Joseph 
Scansaroli knowingly and wilfully participated in any 
criminal conduct. 

To that end, the statement of facts set forth below will 
center on Scansaroli’s participation—or lack of it—in the 
preparation of the footnote and the unaudited earnings 
statement described in Count II and the context in which 
his words and deeds occurred. A more detailed descrip- 
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fion of PMM’s relationship with NSMC can be found in 
the statement of facts in the brief on behalf of Natelli, to 
which the Court’s attention is respectfully referred. 

A. The General Background. 

in August 1968, Joseph Seansaroli was a 32-year old 
certified public accountant who had risen, in five years, 
from junior accountant to senior accountant to supervisor 
with Peat, Marwick, Mitchell & Co. (T.1480-81). In 
that month, PMM was introduced to National Student 
Marketing Con nation, a young public company engaged 
in the promotion of nationally-known products to a market 
comprised of high school and college students (T.14S4). 
When NSMC engaged PMM as its independent auditors 
(replacing Arthur Andersen & Co.), Natelli became the 
audit partner and Seansaroli the supervisor. Two younger 
accountants. John Johnston and Douglas Oberlander were 
also assigned to the NSMC engagement (T.14S.8). 

1. The 1968 Audit. 

I he first major task to lie performed by these four PMM 
accountants was the audit of NSMC’s financial statements 
for the fiscal year ended August 31, 1968, which, through 
November l9(iS, when the audit was completed, occupied 
more than 600 hours of their time (T.1488-89). Tt is 
important to note that iroite of the work done by Natelli, 
Seansaroli, Johnston and Oberlander during the course of 
their work on the 1968 audit was even mentioned in the 
indictment and that none of it has ever been the subject of 
any criminal charges. Later events, however, gave sig¬ 
nificance to two of the many accounting judgments that 
were made. Neither of these two judgments was made by 
Seansaroli (T. 1839-42).* 


* By pointing out that these two acounting judgments were not 
made by Seansaroli, we do not mean to imply in any way that any 
criminal decision was made by anyone on behalf of PMM. 




2. Confirmation of Commitments. 


An important segment of NSMC’s business was the gen¬ 
eration of commitments by NSMC customers to utilize 
NSMC marketing services for the promotion of their prod¬ 
ucts (T.336). Naturally, one of the tasks confronting 
the auditors was the confirmation of these commitments. 

NSMC’s president, Randell, explained that NSMC had 
not obtained written commitments from its clients—that ^ 
given the nature of advertising people, Randell would pre¬ 
fer that l’MM not confirm the commitments in writing, but 
rather seek alternative means to satisfy itself as to the 
validity of tin* commitments (T.14D9). Natelli decided 
that together with other audit evidence, oral confirmation 
would suffice (T.1S3!*). Accordingly, he instructed 
Scansaroli to meet with NSMC’s account executives in 
NSMC’s New York office and to discuss with them the 
commitments they had received. Natelli also instructed 
Scansaroli to review any documents or correspondence the 
account executives bad with respect to these commitments 
and to test the existence of these commitments bv making 
telephone calls at random to the clients involved (T.183ft- 
40). 

As instructed, Scansaroli went to New York and met with 
the account executives; he reviewed tin* documentation in 
their files; and he telephoned representatives of the major 
clients who had given oral commitments to NSMC’s account 
executives (T.1501).* Scansaroli returned to Washing¬ 
ton where he made additional telephone calls (T.1501), 
and ultimately reported to Natelli that he was satisfied 
that the commitments could be accrued by the company 
(T.1627). 

* Scansaroli's work product was bound up by him in what has 
been described as the Special Sales Binder (GX 3). The contents 
of this binder and the work that went into it were vigorously at¬ 
tacked by the government as slipshod and grossly negligent 
(T.2276-77, A. 177-78). But no one has ever claimed that Scan¬ 
saroli was corruptly motivated in doing this work—indeed, the trial 
court found the opposite to be true (A.263). 
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3. Recognition of Income. 

Once there appeared to be adequate audit evidence of 
the commitments, PMM had to determine the accounting 
method by which the commitments—also known as con- 
tracts-in-progress—would be reflected in NSMC’s financial 
statements. Typically, the commitments involved the plan¬ 
ning and preparation of marketing programs which would 
then be effectuated in the coming academic year (T.33G- 
37, 1494-95). 

Because much of NSMC’s work—principally the creation 
an<l development of marketing programs for its customers 
—on the commitments had been performed prior to August 
31, llKiS, the date of the financial statements, NSMC officials 
took the position that the income should be accrued, even 
though payment by the client was not expected until imple¬ 
mentation of the program in the following months, Natelli 
decided that NSMC could properly recognize that portion 
of the expected revenue represented by the ratio of the 
creative time actually expended on a particular program to 
the total time expected through that program’s completion. 
In this way, revenues and earnings would be reported by 
NSMC in the accounting periods in which the work was 
performed, without regard to subsequent payment dates. 
Thus the company’s l!)t»S financial statement reflected the. 
accrual of this income—described as “Unbilled receivables 
and accrued costs and estimated earnings on contracts in 
progress’’—and an explanation ot the theory was supplied 
hv an appropriate footnote ((1X5, K.5;>-6) (Natelli Brief, 
pp. 12-13). 

B. The September 1969 Proxy Statement. 

1. May 1969. 

After completion of the IMS audit, except for a single 
meeting he attended in December 1968, at which Natelli 
informed NSMC officials that only written commitments 
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would be acceptable to PMM in the future, that account 
executive time logs would be mandatory and that improved 
control should be maintained on the status of the contracts 
(T.1845-50), Scansaroli had virtually no contact with 
XSMC until the spring of 19fi9 (T.1522-23). 

In late April or early May 1969, Natelli and Scansaroli 
were informed that NSMC proposed to issue a proxy 
statement soliciting shareholder approval of an increase 
in NSMC’s authorized capital stock which would permit it 
to acquire other companies engaged in related businesses 
(T.250, G49). The proxy statement was to include, among 
much other information, NSMC’s previously issued audited 
financial statements, as restated for poolings of interests, 
for the fiscal year ended August 31, 196S and unaudited 
financial statements for the six-month period ended Feb¬ 
ruary 2S, 1909. 

After the work had begun, Natelli learned from Davies, 
NSMC’s inside counsel, and subsequently informed Scan¬ 
saroli, that certain of the contracts-in-progress that had 
been included in NSMC’s 19<>S revenues and earnings and 
totalling approximately $750,000, had been determined by 
NSMC’s management to have been non-existent (7.370-73): 
Contracts between NSMC and Clairol, Ban, Chesebrough 
and Listerine been fictitiously reported by account execu¬ 
tive Ronald Michaels,* and were thus considered by NSMC 
never to have existed in the first place. These facts had 
been learned by NSMC only after Michaels had been dis¬ 
charged for engaging in other dishonest activities (T.1S53- 
54). 

John Buck, then NSMC’s controller, or Kurek asked 
Natelli and Scansaroli for their advice as to an appropriate 
way to enter on the company’s books the write-off of the 
Michaels contracts and the related costs which had been 


• Michaels was named in the indictment as a co-conspirator, but 
not a defendant. 
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accrued (T.G35-36). Natelli assigned to Scansaroli the 
job of drafting proposed adjusting journal entries 
(T.153(5-37). 

At about the same time, a PMM tax specialist, Carol Rai- 
mondo. was reviewing NSMC’s 1!K>8 tax return, which was 
due to be filed on May 15, 1 !>(»*). As with many public cor¬ 
porations, XSMC's “book" (financial statement) account¬ 
ing differed in some respects from its tax accounting, prin¬ 
cipally due to certain “timing differences.” Because of 
these differences. XSMC’s financial statements reflected, in 
the form of a “deferred tax liability,” taxes which XSMC 
would be required to pay in future periods. In HHiS XSMC 
had increased its deferred tax liability by approximately 
$1!H),IXK) (T.13D2). 

In reviewing XSMC’s 1 !M»s tax return, however, Mrs. 
Haimondo, in a contemporaneous memorandum, noted that 
for various reasons, including these same timing differences 
(reducing XSMC’s revenue and increasing its expenses for 
tax purposes), XSMC showed a loss for the year on its tax 
return (NX I’. K.45M5). Mrs. Haimondo advised Scansaroli, 
who as she testified, relied on her expertise as a tax special¬ 
ist (T.138!)), that because XSMC had sustained this tax 
“loss’’ for the year, as it had in the prior year, the loss 
would create a “carry-forward" which could be used to 
offset future income, thereby reducing any taxes due in 
future periods. Mrs. Haimondo’s conclusions, she told Scan¬ 
saroli. were that XSMC had no need to reflect any deferred 
tax liability on its financial statements (T.1386-87), that 
the provision of $15K),(KH) for this purpose had thus been 
made in error (T.1385MH)), and that the^eferred tax pro¬ 
vision should be eliminated (T.135H)), which would have 
the effect of an increase in 15X58 net earnings by that 
amount. 

Mrs. Haimondo discussed her reasoning and her conclu¬ 
sions with a PMM tax partner, Eugene Holloway, and with 
Xatelli, who also discussed the matter with Holloway 


X 


O 
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(T.1859) as did Scansaroli (T.1541). The four agreed to 
eliminate the deferred tax provision in the August 31, 1968 
financial statement. 

Tims, at the time Scansaroli was preparing the proposed 
journal entries, he was working with the following: Four 
Michaels contracts as to which XSMC had reported for the 
year ended August 31, 196S, $748.76:2 in sales and $">39,012 
in expenses; and a deferred tax provision as of August 31, 
1968, of approximately $190,000. As noted, one element of 
the equation would operate to reduce XSMC’s income, and 
the other would increase XSMC’s income. In preparing the 
proposed entry to adjust retroactively XSMC’s financial 
statements as of August 31. 1968 (reflecting the decrease in 
earnings due to the write-off of the Michaels contracts and 
the increase in earnings caused by elimination of the de¬ 
ferred tax provision), Scansaroli dealt at first with only 
three of the four Michaels contracts (T.1543). The not 
result of writing off these three contracts (Clairol, Chose- 
brough and Han) was a $188,77)0 decrease in earnings. In 
the same entry, rather than use the figure of $190,000, Scan¬ 
saroli reduced tin* deferred tax elimination to the same 
$188.77)0, leaving the small balance as a “cushion” against 
future lax liability (T. 17)39-40). The net result of these 
entries was that there was no change at all in XSMC’s 
net earnings for the year ended August 31, 1908, since those 
earnings were simultaneously increased and decreased by 
$18S,77>0. Tin* journal entry Scansaroli prepared in May, 
1969 (GX 13. E.98) described exactly what he did: Write¬ 
off the Clairol, Chesebrough and Ban contracts and elimi¬ 
nate the deferred tax provision; and three months later, the 
1968 financial statements for XSMC contained in the proxy 
statement reflected the sales figures as reduced by the Mi¬ 
chaels contracts (T. 1292-94; GX 27), E.212), and in a sepa¬ 
rate line in that statement reflected the elimination of the 
deferred tax provision by $188,750 (GX 25, E.107). 

After Scansaroli prepared the proposed journal entries, 
he met with John Buck, the company controller, and dis- 
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cussed each component, including the Raimondo-suggested 
tax elimination (T.645-46). At a later date, Scansaroli, 
after discussion with Xatelli, prepared an additional entry 
which was made by XSMC to reflect the write-off of the 
fourth Michaels contract (Listerine) (T.1542-43). The 
write-off of tliis contract involved $70,200 in revenues and 
$40,200 in accrued costs, or a net effect of $21,000 (GX 13, 
E.90). 

hi sum, then, the entries prepared by Scansaroli reduced 
XSMC's 1068 gross revenues by approximately $750,000, 
its expenses by approximately $540,000 and its 1068 net 
earnings by $21,000,* after giving effect to the elimina¬ 
tion of the deferred tax provision. 

During this same period, Xatelli and Scansaroli were 
also informed that the company had concluded that an ad¬ 
ditional $212,000 in contracts-in-progress had been judged 
to be uncollectible because XSMC clients had changed their 
minds or had suffered budgeting problems requiring the 
cancellation of committed programs (T.635-39, 659). 
Buck prepared the necessary journal entry, writing off 
those commitments against current year’s (1969) sales 
since in contrast to the non-existent Michaels “contracts,” 
these commitments had become without value in the cur¬ 
rent year (T.639-40, 659). 

2. August 1969. 
a. The Footnote. 

XSMC determined not to proceed, at least in May, with 
the proxy statement Xatelli and Scansaroli had been work- 

* More than a year later, Scansaroli, then an employee of 
XSMC, in response to an SEC inquiry, determined that Mrs. 
Raimondo had apparently misread the applicable rules (APB 
Opinion No. 11) and that her conclusion had been in error (T.1690). 
Scansaroli reported his conclusion to Natelli and Kurek, who was 
then his superior. The matter was then brought to the attention of 
the SEC (T.1570-71). 
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ing on (T.1525). Scansaroli bound up and filed the work- 
papers containing the work he had done (T.1528). 

In August, however, NSMC reactivated the proxy state¬ 
ment, and the same PMM team was assigned to the job 
(T.2051). This time, the proxy statement would include 
the unaudited financial statements for the nine-month 
period ended May 31, 1909. 

Because NSMC had acquired several other companies 
since August 31, 1968, the financial data of which, under 
principles relating to the concept of “pooling of interests,” 
were required to he combined retroactively with that of 
NSMC (T. 1532-33), NSMC's consolidated financial state¬ 
ments for the year ended August 31, 1968, as they were to 
appear in the proxy statement, would hear no resem¬ 
blance to those issued by NSMC in November 1968. 

The NSMC sales and earnings figures for August 31, 
1968 that were set forth in the proxy statement reflected 
the reductions that had been made as a result of the write¬ 
off of the Michaels contracts and listed an extraordinary 
credit for the elimination of the unnecessary deferred tax 
provision, which had the effect of increasing earnings by 
that amount. 

NSMC’s net sales had originally been reported as 
$4,989,446; after all adjustments, they would appear in the 
proxy statement as $11,541,895. Similarly, NSMC’s net 
earnings had been reported as $388,031; as adjusted, they 
would appear as $773,152 (GX 25, E.169). 

Following the procedure suggested by Accounting Prin¬ 
ciples Board opinion No. 1C, Natelli drafted footnotes to 
show the effect of poolings upon the company’s trend of 
earnings (T.1889; GX 17A, E.136). In the footnotes he 
included a line to show the losses on the Michaels con¬ 
tracts. When Natelli saw the footnotes in print, he realized 
that the difference attributable to the adjustments made in 
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May seemed insignificant when viewed against the bottom 
lines being reported: The net effect of the May adjust¬ 
ments reduced net earnings by $21,(XX) out of a pooled total 
of $773,152 or 2.7% (T.1260). In accounting terms, Natelli 
felt the adjustment was not material (T.1907). After reach¬ 
ing a tentative conclusion, he discussed the problem with 
bis partner. Leon Otkiss, who had been assigned to review 
the proxy statement to be certain it conformed to SEC 
requirements ('1'.1741-42). Under the policy of PMM, 
a partner such as Otkiss was assigned to review public 
filings because he had special expertise in the application 
of accounting rules and regulations (T.1741-42). After 
discussion, Otkiss agreed with the conclusion reached by 
Xatelli (T.1907). 

Natelli then redrafted the footnotes, eliminating what he 
and Otkiss had concluded were two unnecessary extra lines 
—those specifically describing the retroactive adjustment 
(T.1905-08)—and made those adjustments in the revised 
note, in the same line with the adjustments caused by the 
retroactive poolings. This revision did not change the 
bottom lines at all. which continued to reflect accurately 
the total net sales and net earnings after all adjustments 
(T.1212). 

Before he finalized his revision of the footnote, but after 
he had decided to make the change, Natelli discussed his 
decision with Scansaroli. Scansaroli concurred—that is, he 
accepted Natelli's conclusion that combining the reduction 
of earnings because of the Michaels contracts with the in¬ 
crease due to the tax credit created an “immaterial” dif¬ 
ference which did not require elaboration in the trend of 
earnings footnote drafted by Natelli; but as lie knew, the 
matter would have to be—and in fact was—discussed with 
the PMM SEC reviewing partner, Leon Otkiss (T.884, 
1909). 
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b. The Unaudited Statement of Earnings. 

During the course of his work in May on the aborted 
proxy statement, Scansaroli reviewed, but, neither he, nor 
anyone from PMM w r as called upon to audit NKMC’s 
contracts-in-progress. He believed some of the contracts to 
he questionable (T.lG70-72), memorializing his views in 
the workpapers (GX 13, E.105), but because the proxy 
statement was abandoned, further inquiry was not pursued 
at that time (T.l(>74-75). 

When the proxy statement was revived in August, a 
current review was needed, and Scansaroli assigned Obein¬ 
lander to the task (T.749). After completing his review, 
which was not an audit, Oberlander concluded that some 
of the contracts should not be included in the company’s 
nine-month figures, including some of the same contracts 
questioned by Scansaroli three months earlier (GX 13, 
E.116-17).* Oberlander sought to discuss his conclusions 
with Kurek, then XSMC’s vice president and treasurer, 
but Kurek, declined to discuss the contracts with Ober¬ 
lander: “Let’s just stop right here, get somebody that’s 
got some authority to conn* over and go through it with 
me.” (T.266-67). Oberlander turned over his workpapers 
to Scansaroli, who met with Kurek and reviewed the con¬ 
tracts Oberlander had questioned (T.407-09). 

On the basis of his discussion with Kurek, Scansaroli 
insisted that approximately thirty (3() r < ) percent of the 
questioned amount (represented by three Svntex contracts) 
should be—and subsequently was—written off. Also based 
on his conversation with Kurek, Scansaroli saw no reason 
why the other questioned contracts could not properly 
l)e included in NSMC’s unaudited financial statements 
(T.1551-53). Kurek testified that his conversation with 


• Oberlander also concluded that some of the contracts were 
understated as reflected in the company’s statement (T.800). 
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Scansaroli represented a good faith effort by the two of 
them to portray accurately NSMCPs financial condition 
(T.408-09). 


Summary of Argument 

I must say that treating as the law and common sense 
requires us to do, each defendant's case taken sepa¬ 
rately, 1 believe Scansaroli has somewhat of a good 
argument here. . . . It is a close question, I think 
frankly as to Scansaroli, as 1 see it. Certainly if 1 
were the factfinder, 1 would be more troubled with 
his case for a variety of reasons. . . . 

Judge Tyler, after both sides had rested (T.2134-35). 

The trial court’s view of the case with respect to Joseph 
Scansaroli represents the starting point for our analysis. 
We respectfully submit that the sum total of the facts 
adduced at trial establish not only that this was “a close 
question” as to Scansaroli, but indeed, that no reasonable 
jury could fairly conclude, beyond a reasonable doubt, that 
Joseph Scansaroli: (a) participated in a criminal act with 
respect to the footnote; or (b) made an accounting .judg¬ 
ment permitting XSMC to include in sales certain contracts- 
in-progress with the requisite criminal intent. The case 
should not have been submitted to the jury, and in any 
event tile evidence was insufficient to support the conviction. 

.Moreover, the error in submitting the case to the jury 
was compounded by other errors committed during the 
trial: The trial court improperly admitted against Scansa¬ 
roli testimony that was rank hearsay as to him (Point 
II, infra); after ruling that the government would not 
he permitted to offer so-called “f~aud victim” testimony, 
the trial court permitted the government to do just that 
(Point HI. infra); and the trial court instructed the jury 
that it might convict the defendants if it found they had 



aided and abetted XSMC officials in filing a false proxy 
statement, but refused to define “aiding and abetting’’ for 
the jury (Point IV, infra). 

We submit that a “question” which did not even rise 
to the level of being “close”—the innocence or guilt of 
Joseph Scansaroli—was decided in the context of substan¬ 
tial trial errors. The result has been the destruction of 
an unblemished professional career. The conviction of 
Joseph Scansaroli should be reversed. 

POINT I 

The evidence adduced at trial was legally insufficient 
to support the conviction of Scansaroli. 

... I think you [Scansaroli and Xatelli] are absolutely 
sincere when you say that you do not believe that you 
did anything wrong in this audit or audits for Xational 
Student Marketing. After thinking about the matter 
for a long time 1 think you honestly mean that. Hut 
the tragedy is that the jury found that this was an 
audit or audits done with reckless disregard for what 
was really involved. We know that because of the 
record showing what it did in the jury deliberation. 
(Emphasis added) 

Judge Tyler, on sentencing Scansaroli and Xatelli, Decem¬ 
ber 27. 1974 (A.284). 

As Judge Tyler’s remarks make plain, the jury found 
that an audit was improperly—“recklessly”—done. But 
the only audit which was before the jury occurred in 
October, 1968, well before the alleged criminal acts took 
place. No charge was made that that audit of the 1968 
financial statements of NSMC constituted criminal conduct 
on the part of Scansaroli or Xatelli. Thus, the real 
tragedy here is that Scansaroli was convicted for conduct 
not charged as a crime: his performance on the 1968 audit. 






The indictment charged that NSMC’s 1969 proxy state¬ 
ment was false in tw respects: (1) that the statement of 
earnings for the year ended August 31, 1968 (which had 
been audited in 1968), as it appeared in the 1969 proxy 
statement, was materially false and misleading because it 
failed to contain in a footnote, narrative disclosure that 
certain contracts originally reported as income for that 
period had subsequently been written off by the company; 
and (3) that the unaudited statement of earnings for the 
period ended May 31, 1969 overstated sales and earnings. 
This latter allegation was based on: (1) the inclusion in net 
sales of a $519,000 Eastern Airlines contract; and (2) the 
inclusion in the unaudited finanei J statements ol certain 
contracts questioned by Douglas Oberlander during a re¬ 
view in August, 1969 of the financial statements for the 
proxy statement. 

A review of the evidence as it relates to these specific 
charges of the indictment shows: (1) that the decisions con¬ 
cerning the footnote were made by Scansaroli’s superiors 
Xatelli and Otkiss, and that Seansaroli had no meaningful 
role iii its preparation; (2) Seansaroli had absolutely noth¬ 
ing to do with the decision to record the Eastern contract 
as income; and (3) the decision with regard to the com¬ 
mitments challenged by Oberlander were made by Bernard 
Kurek, the chief government witness, and Seansaroli in 
complete good faith. There was no contrary evidence. 

Thus, the specific charges against which Seansaroli de¬ 
fended bail nothing to do with the conduct ot any audit. 
Why, then, was Judge Tyler led to the conclusion that 
Seansaroli was convicted because “this was an audit or 
audits done with reckless disregardT” (A.284). To what 
audit was Judge Tyler referring? The answer is not diffi¬ 
cult to find. The evidence adduced at trial was so palpably 
lacking, so woefully insufficient to show that Joseph Scan- 
saroli participated in any criminal conduct in connection 
with the 196!) proxy statement, that the government fell 
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back on filling the record with evidence concerning PMM s 
1968 audit of XSMC, the „nly XSMC audit Joseph Scan- 
saroli worked on, but one which has never been charged to 
have involved the commission of a crime. 

It may be that the trial evidence showed Scansaroli to 
have acted foolishly, perhaps even negligently, in his work 
on the 1968 audit; indeed, he candidly testified at trial that 
lie had been “too easily satisfied” in 1968 (T.1660-61). 
But even if he was, that conduct was never charged to be 
criminal. 

Rather, the actual charge against Scansaroli was that he 
participated in the preparation of the footnote to XSM( s 
restated 1968 earnings (GX 2."), E.167) in order to conceal 
the Michaels write-offs, and that lie permitted XSMC to 
include in its unaudited nine-months’ financial statements 
a commitment from Eastern Airlines, and a large portion 
of the contracts-in-progress Oberlander had questioned. 
The government’s theory was that Scansaroli committed 
this 1969 crime in order to cover up the fact that lie had 
been “too easily satisfied” during the 1968 audit. 

Examination of each of these four elements, however-- 
the footnote, the Eastern commitment, the questioned con¬ 
tracts ami the motive—will show that the government’s 
bucket does not hold water. 

The Footnote 

The government contended that the defendants prepared 
the footnote for the proxy statement in order to hide the 
fact of the Michaels write-offs. By lumping the defend¬ 
ants together—as was its wont throughout—the govern¬ 
ment’s contention that Scansaroli participated in the prepa¬ 
ration of the footnote attained a sheen of plausibility. 
Once the evidence is prized apart, however, its legal in¬ 
sufficiency as the basis for inferences with respect to 
Joseph Scansaroli becom es readily apparent. 
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Viewed in the light most favorable to the government, 
the only evidence illuminating Scansaroli’s role in the 
preparation of the footnote is the following: 

—Scansaroli’s preparation of the underlying work 
papers containing the raw data later inserted in the 
footnote (CIX 13, E.97); 

—Scansaroli’s general responsibility as PMM super¬ 
visor on the engagement (T.1481-82); 

- -Xatelli’s testimony that lie*, not Scansaroli, drafted 
the footnote (T.1005-08); 

Xatelli’s testimony that he and Otkiss not Scansa¬ 
roli, made the decision not to show the write-offs 
on a separate line (T.1905-08); 

—Xatelli’s testimony that Scansaroli “possibly may” 
have been the one who inserted the figures into the 
footnote drafted by Xatelli (T.2068). 

It is clear from this recital that there was insufficient 
evidence to permit the jury to infer that Scansaroli was 
in any way responsible for either preparation of the 
footnote or the decision to include the adjustment for 
Michaels write-offs in the line with the adjustments re¬ 
sulting from the poolings. So far as preparation of the 
footnote is concerned, the uncontradicted evidence estab¬ 
lished that it was drafted by Xatelli; Xatelli’s testimony 
that Scansaroli “possibly may” have filled in the figures 
is not sufficient to permit the inference that Scansaroli 
did. Nor does Scansaroli's testimony that it was his job 
“with the people that were working with me to accunuo- 
late . . . figures” for the proxy statement as a whole 
(T.885) permit the inference that it was Scansaroli who 

• We do not imply that Anthony Xatelli was motivated in 
drafting the footnote, or in making the relevant decisions, by any¬ 
thing more than his sense of professional responsibility. 
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inserted or even caused the insertion of the specific figures 
in the footnote. That Scansaroli gathered numbers, in raw 
form, as reflected in his work papers, does not show what, 
was done with those numbers, nor by whom; and general¬ 
ized supervisory “responsibility” can hardly substitute for 
evidence—direct or circumstantial—of the performance of 
a specific act. 

Once again, however, the government sought to disguise 
the insufficiency of its case against Scansaroli by fusing the 
defendants. Thus, the government contended that it was 
no defense that the defendants cleared this matter with 
Otkiss. The “defendants” were deprived of this defense, 
the government argued, not because of anything Scan¬ 
saroli did or omitted, but because of a conversation which 
Xatelli had with Otkiss. 

At its very worst, the evidence showed that Scansaroli 
participated in the early stages of a complex decision¬ 
making process. It did not show that Scansaroli drafted 
the footnote, revised it or inserted any numbers. This 
showing could not enable a reasonable jury to fairly con¬ 
clude that Scansaroli’s participation in the preparation of 
the footnote was sufficient to attach criminal liability. 

In its effort to somehow tie Scansaroli to the preparation 
of the footnote, the government reached back to his prep¬ 
aration of a proposed journal entry in May, 1969. The 
government—although never explaining how the journal 
entry, which was an internal matter for NSMC, affected the 
preparation of the footnote—argued that the journal entry 
gave birth to the “phony” tax credit and “was designed 
to avoid disclosure of the loss” resulting from the dis¬ 
covery by NSMC officials of Ron Michaels’ dishonesty. 
What evidence did it offer ? 

First, the entry itself. On its face, the entry flatly con¬ 
tradicts the government’s argument and provided nothing 
from which the jury could infer concealment. On the con¬ 
trary, the journal entry recites: . 


Based oil subsequent facts, it was decided to adjust 3 
Contracts entered into by Ron Michaels: (1) Clairol, 
(2) Cheseboro and (3) Ban. ((JX 13, E.98) 

Second, the elimination of the deferred tax provision. 
The government's argument was that Scansaroli concocted 
a “phony” tax credit that could then be used to offset the 
Michaels losses, reducing tin* net effect to more readily 
concealable proportions. The government's “motive” in 
(lading against the tax credit was transparent: If the tax 
credit was real —as Scansaroli and Natelli believed—then 
the net effect of the adjustment down as a result of the 
Michaels contracts and up because of the tax credit was 
indeed immaterial—earnings of $21,000 out of a total of 
$773,152. 

But there was nothing in the record from which a rea¬ 
sonable jury could infer that the tax credit was “phony” 
or that Scansaroli knew it was “phony.” As described in 
detail above (pi). 10-12), the tax credit was conceived and 
suggested not by Scansaroli, but by a l’MM tax expert— 
Carol Raimondo (T.1386)—whose contemporaneous memo¬ 
randum memorialized her conception (NX O, E.482). And 
she, and Scansaroli and Natelli, discussed the credit with 
and received the concurrence of a PMM tax partner, 
Eugene Holloway (T.1386, 1541, 1850). That Mrs. Rai¬ 
mondo later appeared to have been in error does not even 
begin to prove that Scansaroli knew she was wrong in May, 
1960, let alone that he fabricated the tax credit as a con¬ 
cealment device. In short, and in fact, the tax credit was 
not a “phony”* and Scansaroli could not, therefore, have 
known it was “phony.” 

• The government’s argument that the tax credit was “phony" 
rested entirely on testimony by Scansaroli that he later concluded 
that Mrs. Raimondo and Mr. Holloway were wrong (T.1690). 
The brief on behalf of Natelli (Point III) demonstrates the serious¬ 
ness of the error in allowing the government to argue that the 
tax credit was “phony” (T.2287, 2316) when no evidence was in¬ 
troduced to support such a prejudicial and inflammatory con¬ 
tention. 
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Finally, says the government, if the journal entry was 
innocently prepared, Seansaroli would not have reduced 
the tax adjustment from $190,000 to $188,750 so that the 
amount of liability being eliminated precisely equalled the 
loss on the Michaels contracts. The jury could infer, the 
government argued, that Seansaroli changed the numbers 
to conceal the loss (T.2288). 

Within a week of the first journal entry, Seansaroli pre¬ 
pared a second journal entry to write off the fourth 
non-existent Michaels contract (T. 1542-43). This second 
entry contained no offsetting credit of any kind: It simply 
created a loss which was being treated retroactively because 
the company reported to the auditors that the underlying 
“contract” did not exist. More importantly, Seansaroli was 
charged with concealing the loss created by these two jour¬ 
nal entries in the footnote, as part of the proxy statement, 
and not in the entries themselves, which were not designed 
to be seen and were never seen by the public. The charge in 
this indictment would not change by such much as a single 
word if the tax credit had been entered in the amount of 
$190,(KM), rather than $1,250 less, whatever the reason for 
the reduction. Nor does the subtraction of $1,250 at the time 
Seansaroli prepared the proposed adjusting entry, permit 
any inference with respect to Seansaroli’s state of mind in 
connection with the preparation, three months later—by 
someone other than Seansaroli—of the footnote itself or of 
the unaudited 1909 earnings statement. 

In any event, after preparing the requested journal entry, 
Seansaroli presented it to and discussed it in detail with 
NSMC’s controller, government’s witness John Buck. Scan- 
saroli reviewed the underlying facts with Buck, who was at 
least as familiar with them as Seansaroli was, and informed 
Buck of the tax credit suggested by I’MM’s tax experts 
(T.642-40). Buck was free to accept or reject the “sug¬ 
gested’’ adjustments; with full command of the facts, it 
was Buck—and not Seansaroli—who ultimately decided 






how the entry should he* reflected in the company’s books 
(T.63f), 642, 660-61, 663-64). 


The Eastern Commitment 

The evidence at trial showed plainly that Scansaroli had 
nothing to do with the decision to include the Eastern com¬ 
mitment in NSMC’s nine-months’ financial statement: 

—The Eastern commitment was discussed among Natelli, 
Kurek and liandell at the printer’s plant while Scan¬ 
saroli, together with several others, was working on 
wholly unrelated matters (T.1559-60, 1919-21). 

—Scansaroli left the printer’s before, the written commit¬ 
ment from Eastern arrived and before any decision to 
include it was made by anyone (T.1561, 1927-28). 

As Judge Tyler put it: 

The government somehow argues something about 
Scansaroli being involved in the evening in [the 
printer’s]. At least T read it that way ... 1 don’t 
understand that Scansaroli was there at all doing these 
things about the Eastern deal and all that. He was 
there, but he wasn’t doing this kind of thing. . . . And 
no one said to the contrary. (A.255). 

In short, there was no evidence to connect Scansaroli 
in any way to the inclusion of the Eastern commitment. 
But the prosecutor was not content to allow the jury to 
consider Scansaroli without attempting to connect him— 
no matter how—to the Eastern contract. Thus, the prose¬ 
cutor’s argument in summation, that Scansaroli was in¬ 
volved “in the middle of the night” at the printer's plant, 
shabbily distorted the record, thereby violating his duty 
as a public prosecutor. See, Berger v. United States, 
295 U.S. 78 (1934); United States v. Bugros, 304 F. 2d 177 
(2d Cir. 1962). Moreover, the use of a metaphorical refer- 
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ence to a “doctor at three o’clock in the morning down in 
his cellar burying a fresh corpse’’ (T.2285-86; see also, 
T.2268, 2295, 2296, 2304) is precisely the sort of innuendo 
that leads a jury to view events only in other than the 
context in which they occurred. To he hard at work on a 
proxy statement at a printer’s plant in the early morning 
hours needs—or should need—no defense because of the 
commonplace nature of this activity." 

The Contracts Reviewed by Oberlander 

The major portion of NSMC’s unbilled accounts re¬ 
ceivable at May 31, 1969 challenged by the government was 
represented by the Eastern commitment. As shown above, 
Scansaroli played no role in the decision to include that 
commitment in NSMC’s revenues and earnings. 

The remaining portion of the challenged unbilled re¬ 
ceivables at May 31, 1969 can be found in the Oberlander 
work papers (OX 13, E.116-17). These work papers 
reflect Oberlander’s judgment that certain *' the unbilled 
receivables were either “had" ($179,669 in gross profit) or 
“questionable’’ ($25,000 in gross profit) at May 31, 1969. 
During a similar review of contracts-in-progress in May 
1969, Scansaroli believed that some of these same contracts 
were questionable (T.1669-72). 

Following Oberlander’s review, Scansaroli met wfith 
Kurek to discuss the status of the contracts listed on Ober¬ 
lander’s schedule. On the basis of his discussion with 
Kurek, Scansaroli insisted that approximately thirty (30%) 
percent of the questioned amount (represented by three 
Syntex contracts) should be—and subsequently was—writ¬ 
ten off. Also based on his conversation with Kurek, Scan- 


* The prosecutor also sought to create the impression that 
there was something sinister in the fact that certain entries were 
made after the close of the fiscal period—an occurrence which all 
of its witnesses acknowledged to be proper. (Compare T.2208, 
2269 with T.663-64, 782). 





saroli raised no objection to the inclusion of the other 
questioned contracts in NSMC’s unaudited financial state¬ 
ments (T.1551-53). In short, as Kurek testified, he and 
Scansaroli reviewed the matter in an effort, as account¬ 
ants, to come to a decision which reflected the financial 
picture of the company (T.40S-0!)). 

Scansaroli acknowledges both the occurrence of these 
(•vents and his participation in the ultimate judgment not 
to object to the inclusion by NSMC in its unaudited finan¬ 
cial statements of the balance of the contracts questioned 
by Oberlander. But participation in this decision to permit 
the company to continue certain commitments in its un¬ 
audited figures* was insufficient for conviction unless it was 
made with criminal intent, and with knowledge that the 
items were material.** 


* The brief on behalf of Natelli (Point II B) points up the error 
of the trial court in failing to instruct the jury properly on the 
distinction between the accountants’ responsibility for unaudited 
figures—such as these—and audited statements. This directly 
relates to Scansaroli as the only evidence of participation by him 
in anything claimed to be criminal related to unaudited statements. 

•* The Natelli brief also demonstrates how the trial court erred 
in failing to instruct the jury that they had to find that Scansaroli 
knew the statement in question was material. The court was spe¬ 
cifically requested to instruct the jury that they had to find su“h 
knowledge before they could convict (Scansaroli Request No. 12, 
A.226-27). In this regard, the government never contended that 
the contracts questioned by Oberlander were themselves a material 
element of the unaudited" financial statement. Rather, the gov¬ 
ernment’s attack on the unaudited statement was primarily based 
on its contention that it was improper to include the Eastern com¬ 
mitment—a matter which did not involve Scansaroli. Did the 
jury's finding as to Scansaroli rest solely on the Oblerandor-ques- 
tioned contracts, or on Nu.elli’s decision to permit the Eastern 
commitment, or both? We have no way of knowing. Therefore, it 
is impossible to conclude, even if the charge be deemed sufficient, 
that Scansaroli knew that a false statement was made and that 
the statement was material. 



27 


Motive and Intent 

The government contended that Scansaroli’s criminal in¬ 
tent—his knowing and willful participation in the prepara¬ 
tion of this portion of the nine-months’ unaudited financial 
statement—was established hy his statements to Kurek and 
N telli which the government suggested reflect Scansaroli’s 
concern that he was in danger of losing his accounting cer¬ 
tificate as a result of his work in confirming the contracts- 
in-progress during the 1968 audit. But this supposed mo¬ 
tive would have had nothing to do with the unaudited 
nine-months’ figures, although it may have had a connec¬ 
tion with the footnote—if Scansaroli had anything to do 
with its preparation. In other words, it is inconceivable 
that Scansaroli, concerned about his license, would look the 
other way while the company issued statements containing 
contracts he believed were bad. 

What proof did the government offer to show Scansa¬ 
roli’s intent and motive? The government offered evidence 
of remarks made by Scansaroli to Kurek during lunch one 
afternoon in June or July, 1 fX»D that perhaps he should put 
his certificate in “a locked box” because “. . . he didn’t 
know whether the right decision or the right type of ac¬ 
counting had been made back in August [1968] . . .” 
(T.237) and that at one point lie jokingly said to Natelli: 
“Hope we don't lose our certificates over this one.” 
(T.1933). 

This was not an adequate basis to permit the jury to 
conclude that Scansaroli possessed the requisite criminal 
intent. For despite what these statements might have 
meant, the uncontroverted facts—which are not so open to 
competing interpretations as are the two possibly joking, 
possibly serious, statements of Scansaroli—establish that 
Scansaroli was not possessed of criminal intent. Whatever 
Scansaroli’s words meant, his conduct was consistent and 
honest. 
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Thus, the government’s witness Oborlander testified 
that Scansaroli, wlio had broad responsibilities in con¬ 
nection with the proxy statement and could have assigned 
Oborlander to virtually any portion of the work to be done 
and could have reviewed the contracts-in-progress himself, 
specifically assigned him to review the very matter the 
government says concerned Scansaroli the most: contracts- 
in-progress (T.74!)). 

And Johnston, another government witness, testified 
that after he was assigned to tin* 7 969 audit of NSM( , 
Scansaroli (who had left PMM in October to go to work for 
NSMC), rather than expressing apprehension as might be 
expected of one concerned about losing his license, in tact 
suggested additional audit steps—specifically, in connec¬ 
tion with Johnston’s examination of contracts-in-progress 
(T.1)77-80). 

Similarly, Scansaroli’s conduct with respect to his work 
papers for the 1908 audit (GX 3,4A, 4B, 4C) reflecting mat¬ 
ters he supposedly was anxious to hide—to the point of 
committing a crime, according to the government’s theory 
—contradicts any notion tb r -t Scansaroli possessed criminal 
intent. For rather than using a shredder, he had used a 
stapler; rather than destroying or doctoring that which 
the government argued would damn him. In* had meticul¬ 
ously preserved it. And when access to these work papers 
was requested by someone unconnected with Peat, Marwick, 
Scansaroli unhesitatingly showed those workpapers refleet¬ 
ing his review of the contracts-in-progress to Arnold 
Berman, a CPA acting on behalf of a company which 
NSMC proposed to acquire (T. 1413-17)). 

This undisputed evidence of his conduct with Oborlander, 
Johnston, Berman and the work papers plainly foreclosed 
even the possibility that Scansaroli seriously telt that his 
license was in jeopardy, ami represents conduct on 
Scansaroli’s part which is the antithesis ot any effort to 
cover up past mistakes. 



This pattern of conduct—by a man whom the government 
argues was fearful to the point of participating in a 
cover-up—culminated in Scansaroli’s appearance before 
the SEC during its investigation. When called, Scansaroli, 
without seeking the protection of counsel, as might be ex¬ 
pected of a man who thought he had done something wrong, 
testified on three separate occasions, answering each ques¬ 
tion to the best of his ability. 

The government will no doubt contend that its burden 
to prove Scansaroli’s criminal intent was satisfied by proof 
of his “recklessness.” This simply will not do. As set 
forth in the brief on behalf of Xatelli (Point II A), proof 
of recklessness is not sufficient to establish that a defend¬ 
ant acted “wilfully and knowingly.” In any event, the only 
conduct by Scansaroli which the government argued was 
reckless was Scansaroli’s work in connection with the 
1968 audit, not the 1969 proxy statement. But it was only 
the latter, and not the former, which was charged as 
criminal. Consequently, proof of recklessness, which is 
limited by the government’s own evidence to the 1968 audit, 
has no bearing on Scansaroli’s intent on the charges here. 

The plain fact is that Joseph Scansaroli was convicted 
of participating in an audit the jury believed to have been 
conducted recklessly. What all this adds up to is more 
than a simple matter of conflicting evidence from which 
the jury might or might not have inferred Scansaroli’s 
criminal intent in 1969. For the issue was whether there 
was sufficient evidence from which the jury could fairly— 
and beyond a reasonable doubt—conclude that Joseph 
Scansaroli made one accounting judgment in 1969 with the 
requisite criminal intent. We respectfully submit that the 
government’s own evidence demonstrates compellingly that 
the answer must be “No.” 
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POINT II 

The court erred in admitting testimony that was 
pure hearsay as to Scansaroli. 

During the course of the trial a series of meetings was 
unfolded before the jury between Kurek and Randell 
(T.l 50-31, 220, 223), Kur.k and Natelli (T.231-34) and 
Kurek, Randell, Natelli and others (T.238). At first, this 
evidence was received subject to connection; subsequently, 
without proper connection and over vigorous defense 
objection, it was ruled admissible against Scansaroli 
(T.l 162-63), to prove his knowledge of the situation with 
respect to NSMC's contracts-in-progress. The testimony 
and exhibits admitted subject to connection—and later re- 
ceived in evidence against Scansaroli—were the following: 

1. A meeting between Kurek and Randell on March 1, 
1969, at which Kurek told Randell that various ac¬ 
count executives had reported that approximately 
$1 million of commitments hooked as of August 31, 
1068 and November 30, 10G8 “were not any good” 
(T.220). The proposed agenda for that meeting 
(GX 0, E.GG) was also admitted. 

2. A meeting between Kurek and Randell on March 8, 
I960, at which Kurek told Randell that NSMC 
could show a loss of up to $1,700,000 “if the com¬ 
mitments which had been reported as bad were re¬ 
moved from the books” (T.223). 

3. A schedule of projected profit and/or loss (GX 
10A, E.92) which Kurek and Randell discussed on 
March 8, 19G9, a copy of which was sent to Natelli 
(T.222). 

4. A meeting in mid-March between Kurek, Randell 
and Natelli during which Kurek’s projections were 
discussed, and at which Randell stated that NSMC 


would not show the loss Ivurek projected and that 
he knew of other commitments and contracts “that 
the salesmen were working on’’ (T.225). 

5. A conversation between Kurek and Natelli on June 
3, I960, during which Xatelli staged that the unbilled 
receivables at year end 1969 could be as high as $4 
million and that unbilled receivables could make or 
break the company (T.233-34). 

6. A June 9, 1969, NSMC Finance Committee meet¬ 
ing attended by Randell, Kurek and Natelli, dur¬ 
ing which Xatelli voiced concern over the collec¬ 
tibility of the remaining commitments. (T.242-48). 
Partial notes of this meeting, transcribed by an 
unnamed XSMC secretary, were also admitted 
(OX 16, E.130). 

Scansaroli did not attend any of these meetings, was 
never informed of the substance of the conversations and 
discussions that occurred at the meetings, and never saw 
any of the documents relating to the meetings that were ad- 
mited as government exhibits. In addition, there was no 
evidence—direct or circumstantial—of any criminal ties be¬ 
tween Scansaroli and Kurek or Randell. In short, the jury 
was permitted by the admission of this rank hearsay to 
impute to Scansaroli that knowledge possessed by Randell, 
Kurek and Xatelli derived from those meetings simply be¬ 
cause he was an employee of independent auditors who 
were routinely “involved” with management—an involve¬ 
ment which the trial court conceded “wasn’t criminal” 
(T. 1162-63). 

Judge Tyler admitted the evidence on the novel theory, 
founded on no authority, that an employee of an independ¬ 
ent accounting firm constructively possesses the knowledge 
held by members of the management of the firm’s client 
companies, and by the partners of the accounting firm, re¬ 
gardless of the total absence of any direct or indirect 




connection: 


The Court: I am going to receive it beyond that 
status because I believe that the record is now clear 
enough that everybody necessarily in PMM was obvi¬ 
ously working with management and they are all in 
this together. 

That doesn’t mean they are all in this together crim¬ 
inally, of course. But I think it is sufficient unto the 
day to admit this as to Mr. Scansaroli even though he 
may have had no ‘direct responsibility in part or he 
may have. Even it he did, it wasn’t criminal. I under¬ 
stand that. 

When accountants work with management on an 
audit, they are all busily involved together. For that 
simple reason alone the subject to connection ruling in 
the early stages I don’t think is Iv uling now. . . . 
(T.l162-63). 

When counsel called the court’s attention to the fact that 
the communications at issue took place months after the 
1968 audit had been completed and months before the 1969 
audit had begun, the court replied: “That may well be. 
But again, Peat, Marwick was still the outside accountants 
of this firm, NSMC. Not only that, there was work going- 
on in the usual course”* (T.l 163). 

The court’s ruling that, as a matter of law, ScansaroTT 
was “connected” solely by reason of his employmen vith 
PMM, regardless of its association with management, con¬ 
stituted reversible error. 

Under clear and unambiguous principles repeatedly ar¬ 
ticulated by this Court, the reception of this hearsay evi¬ 
dence was improper: 


• The court’s error was compounded by this modification, since 
the “work going on in the usual course”, at least until the end 
of April, 1969, was not being performed by Joseph Scansaroli 
(T.l 522-23). 


L 
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The threshold requirement for admissibility is satis¬ 
fied by a showing of a likelihood of an illicit association 
between the declarant and the defendant. . . . 

United States v. Ragland, 375 F.2d 471, 477 (2d Cir. 1967). 
See also United States v. Geaney, 417 F.2d 1116, 1119 (2d 
Cir.), cert, denied sub nom. Lynch v. United States, 397 
U.S. 1028 (1969). 

Here there was no evidence to even bring Scansaroli 
close to the “threshold”; not only was there no showing 
of an “illicit association” between Scansaroli and any of 
the declarants, but there was an explicit recognition by the 
trial court that no such “illicit association” had been 
shown: 

That doesn’t mean they are all in this together crim¬ 
inally, of course. But 1 think it is sullieient unto the 
day to admit this as to Mr. Scansaroli even though he 
may have had no direct responsibility in part or he 
may have. Even if he did, it wasn’t criminal. T under¬ 
stand that. (T.1162-63) (Emphasis added) 

There was thus no basis in law or in fact for receiving 
the declarations of Kurek, Randell and Natelli against 
Scansaroli.* This constituted clear error. 

POINT III 

Despite its own ruling to the contrary, the trial court 
erroneously permitted “fraud victim” testimony. 

I must say that treating as the law and common 
sense requires us to do, each defendant’s case taken 


• Scansaroli s pre-trial motion for a severance of his ease from 
Natelli’s was denied (T.5-13). Although the motion to sever was 
predicated on anticipated testimony regarding remarks made by 
Scansaroli being offered with respect to his alleged motive, never¬ 
theless, a severance might have avoided the problems creat d by the 
admission of the hearsay testimony described above. 
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separately, T believe Scansaroii has somewhat of a 
good argument here. . . . ft is a close question, I 
think frankly as to Scansaroii, as I see it. Certainly 
if T were the factfinder, 1 would be more troubled 
with his case for a variety of reasons. . . . 

Judge Tyler, after both sides had rested (T.2134-35). 

Tn a close case, such as this one, even the slightest error 
can tip the balance. The trial court's egregious error in 
permitting irrelevant “fraud victim” testimony may well 
have toppled the scales. 

In its opening statement, the government explained to 
the jury that it would prove that people relying on the 
proxy statement had permitted their “little'Tfihqnesses" 
to be “gobbled up” for NSMC stock (T.31, 47). 'stilus, 
the government intended to elicit, as part of its case^Tn- 
chief, testimony from shareholders of acquired companies 
“that they would not have permitted [their] . . . deal[s] 
to go through had they known the true state of affairs” 
(T.697). 

In response to defendants’ motion to exclude “fraud 
victim” testimony, the court correctly ruled that the gov¬ 
ernment ha/1 no burden to prove reliance and that, ac¬ 
cordingly, “fraud victim” testimony was irrelevant and 
immaterial to any essential element (T.701-02). No such 
testimony should have been permitted. 

The court enunciated its decision during the following 
colloquy: 

Mr. Velie: 1 believe tlmt you have accurately stated 
the Government does not have to prove reliance. 

The Court: There is a problem for the defendants. 
It is very easy for the Government in this context to 
get somebody to come in, particularly when the stock 
went down, and some of these sellers who sold these 
companies to NSMC are hopping mad. Their stock 
turned out to be worthless, or relatively so, and they 


> 
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didn’t do so well. Therefore it puts the defendants 
at a terrible disadvantage. 

There is a second problem. You have got to prove 
that the defendants perpetrated a fraud. You prom¬ 
ised this jury that that is what you would do. I don’t 
blame you. Hut I don't think that is helped by having 
somebody come in here and testify to an ultimate 
question which the jury itself will decide. 

In other words, the witness will in* effect be deciding 
for the jury, in a sense, one of the most important 
questions in the case, and T don’t think that is nor¬ 
mally done in our court. 

We don’t let somebody come in and say, ‘Look, 
jury, if I had to decide your question, I would decide 
it such and such a way.’ (T.701). 

Thus, defendants’ motion to bar the use of “fraud 
victim” testimony was decided in their favor: 

The Court: 1 think the defendants have the better of 
the argument and I won’t permit such testimony from 
any witness, whether lie is an ordinary stockholder or 
a stockholder bv virtue of the sale of his company to 
NSMC. 

Mr. Yelie: Your Honor, in that case I will not offer 
any ‘What would you have done’ testimony. 

The Court: All right. (T.702). 

Unfortunately, the trial court soon fatally diluted its own 
ruling by permitting the very sort of testimony it had ruled 
immaterial. The most blatant example was the testimony of 
the government’s witness Louis Sehauer, an attorney for 
Interstate National Corporation, who was permitted to tes¬ 
tify, over defense objection, as follows: 

Q. Did you know that of the $1.7 million of unbilled 
accounts receivable booked by National Student Mar¬ 
keting in 1968, over $1 million had been written off as 
uncollectible and no good? 
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Mr. Stillman: I object, your Honor. 

The Court: Overruled. 

A. No. 

Q. You didn’t know that? 

A. No. 

Q. Ditl you know that of $3.3 million of unbilled ac¬ 
counts receivables booked in the 18-month period in¬ 
cluding the year 1908 and the half year of 1909, $3.3 
million of unbilled accounts receivable had been booked 
and $2 million or more had been written off as uncol¬ 
lectible or no good? 

Mr. Stillman: I object to this. 1 submit it accom¬ 
plishes the very thing that we have been trying to 
prevent. 

The Court: No, Mr. Stillman. I’m sorry. I dis¬ 
agree. 

The objection is overruled. You certainly are free 
to argue that these facts aren’t true in any event. 
That doesn’t mean lie can’t ask the question. 

Mr. Stillman: Jt is something I would like to take 
up with your Honor— 

The Court: No, we have taken it up quite a bit. 
We don’t need to take it up any more. 

Mr. Stillman: Surely. 

A. No. 

Q. You didn’t know that? 

A. No. (T.1058-59) 

* * • 

Q. The effect of that deal was, was it not, that the 
1300 or so shareholders of Interstate gave up their in¬ 
vestment in the insurance company and received 
instead shares of National Student Marketing stock? 

Mr. Stillman: Same objection, your Honor. 
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The Court: Just a moment. I will allow it. As a 
result of the closing, I would prefer you rephrase it. 

Q. As a result of the closing, Mr. Schauer, 1300 
shareholders of Interstate gave up their investment in 
the insurance company and received instead shares of 
stock of National Student Marketing, is that correct? 

A. They exchanged their shares of Interstate for 
shares of National Student Marketing, that’s right. 
(T.1000-61)* 

Thus, the trial court not only permitted the introduction 
of immaterial evidence hut allowed the Government to 
evoke, in the jury’s mind, sympathy for the “little busi¬ 
nesses” which had been “gobbled up” by NSMC. 

This Court has made a clear distinction between those 
cases, such as the one at bar, where the profit or loss suf¬ 
fered by a third person is irrelevant to the crime charged, 
and those “mail fraud” cases where “proof of the worth¬ 
lessness of the stocks sold to the public may have some 
tendency to prove the fraud charged.” United States v. 
Minuse, 142 F.2d 388, 390 (2d Cir.), cert, denied, 323 U.S. 
716 (1944). 

Tn Minuse, a case involving illegal stock manipulation 
(Section 9(a) of the Securities and Exchange Act of 1934, 
15 U.S.C. §78i(a)), the government had been permitted 
to offer testimony of a few r witnesses concerning losses they 
sustained as a result of the defendants’ manipulations. Tn 
an opinion written by Judge Hand, this Court stated: 

Admission of the testimony was plainly erroneous. 
Whether the appellants’ manipulative practices caused 
profit or loss to anyone trading in [the] stock was 
irrelevant to the crime w r ith which they were charged. 


• Testimony of a similarly prejudicial nature was given by the 
government’s witness Arthur Frommer (T.1014-31), who sold his 
business to NSMC. 
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Therefore it was wholly unwarranted to bring in testi¬ 
mony of losses; such testimony could only confuse the 
issues and might unfairly influence the jury. Tn a case 
of this character there is much less excuse for parading 
“victims’’ than in mail fraud cases, where proof of the 
worthlessness of the stocks sold to the public may have 
some tendency to prove the fraud charged against the 
defendants. Even in mail frauds we have said that 
the use of ‘victim’ testimony may easily be abused and 
must not be carried to extremes in order to work upon 
the sympathy of the jury. United States v. Brown, 2 
Cir., 70 F.2d 321, 324, certiorari denied 296 U.S. 050, 
50 S.Ct. 300, 80 L.Ed. 402. (142 F.‘2d at 300) 

The convictions were not reversed because, unlike the 
present case, the losses mentioned were minimal ($100 and 
$500) and the evidence of the defendants’ guilt—far from 
presenting the “close question” Judge Tyler observed this 
case does—was overwhelming. 

Tn United States v. Brown, 70 F.2d 321, 324 (2d Cir.), 
cert, denied sub now. McCarthy v. United States , 200 U.S. 
050 (1035), prejudicial “victim” testimony was injected 
into the trial, and this Court severely admonished against 
its use: 

[Tjlie prosecution succeeded in getting before the jury 
that in consequence of their losses some buyers had 
lost their homes and their business, and gone hope¬ 
lessly into debt; that they had lost everything includ¬ 
ing their friends, and were destitute; that their losses 
went into millions; that one unfortunate had committed 
suicide. Were the guilt of the accused not so irre- 
fragably shown, we could not affirm the judgment in 
the face of this, and we wish to make it clear that we 
have never given warrant to any such abuse. ' 

See also United States v. Grayson, 1GG F.2d 863 ( 2d Cir. 
1948). 


JL 



In sum, the “victim” testimony introduced at trial, in 
spite of Judge Tyler’s early—and correct—decision to ex¬ 
clude it, was plainly irrelevant and could serve only to 
inflame and prejudice the jury against the defendants. 
Moreover, the harm done was severely aggravated when 
the prosecutor, in his summation, made pointed reference 
to precisely the testimony he should not have elicited in the 
first place: 

Ask yourselves, would you go and sell your house, 
your family’s business, take the money out of the sav¬ 
ings hank, borrow against life insurance, and buy that 
stock? Ask yourselves if you would do anything like 
that. 

Well, the defendants knew all of those things and 
they didn’t warn anybody, and they knew people were 
relying on this. Mr. Frommer in fact did go out and 
sell his business for National Student Marketing stock 
because they never warned him. . . . You may r find that 
he got cheated. (T.2110(1). 

Such unabashed efforts on the part of the government 
to arouse the jury’s passions, to inflame its instincts, to 
prevent it from focusing its attention on the elements of the 
charge, particularly in a case conceded by the trial court 
to be a close one, must not be countenanced. See United 
States v. White, 486 F.2d 204, 206 ( 2d Cir. 1073). cert, 
denied, 415 U.S. 080 (1074); United States v. Grunberger, 
431 F.2d 1062, 1067 (2d Cir. 1070). 

POINT IV 

The court erred in instructing the jury that it could 
convict the defendants as aiders and abettors and then 
refusing to define aiding and abetting. 

At the close of the government’s case, the trial court ex¬ 
plicitly recognized that the government’s theory with re¬ 
spect to Natelli and Seansaroli was that they had aided and 
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abetted the management of NSMC in filing a false proxy 
statement: 

[W]hat was going on here is that management decided 
to insist on presenting a fraudulent picture through 
its proxy statement in order to support its program of 
aggressive acquisition of other companies, mergers and 
the like, and that finally the management tips over¬ 
board the good sense and judgment of the defendants 
or one of them here and the defendants according to 
the Government’s theory, further aided and abetted 
in this scheme which was primarily in the first instance 
at least management dominated. 

Is that a fair statement of the Government’s case? 

[The Prosecutor]: Yes, your Honor. 

(T.1340) (Emphasis added) 

# * # 

[Y]our contention is that the two defendants here on 
trial wore aiding and abetting Cort Randell, Kurek and 
others? 

[The Prosecutor]: Absolutely. 

(T.1342) (Emphasis added) 

And the trial court squarely placed this issue—aiding 
and abetting—before the jury, in two separate portions of 
its charge: First, in defining the elements of the charge 
against Scansaroli and Xatelli: 

[I]f you did find that [the defendants] either know¬ 
ingly made these mis-statements or they caused them 
to be made or they aided and abetted in their making, 
then you would be obliged to convict the defendant or 
defendants for which you make these findings. (T.2341) 
(Emphasis added) 

And second, in describing the government’s contentions: 

[T]he government argues . . . that [the defendants] 
were very anxious to assist management, even to the 
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point of aiding and abetting management in filing false 
earnings figures with the Securities and Exchange 
Commission. (T.2372-73) (Emphasis added) 

Notwithstanding these instructions, and even though he 
had been explicitly requested to do so, by the defense and 
the Government both before (T.2148, Gov’t Request No. 10, 
A.152-53) and after charging the jury, the trial court re¬ 
fused to define “aiding and abetting” or to guide the jurors 
in their deliberations: 

Mr. Stillman: Your Honor, I don’t believe that at 
any point in the charge you advised the jury with 
respect to the aiding and abetting statute— 

The Court: I didn’t. I purposefully left that 
out. . . . What I did do, however, and I did it having 
in mind one of your requests, I gave them in substance, 
although I would be the first to say not as eloquently 
as the Court did in such a celebrated case as U.S. vs. 
Peoni, a case known by heart to all former assistant 
United States attorneys, like you and me—I didn’t go 
into the elankety, elanketv, elankety which is cus¬ 
tomarily done here with the iron-fisted discussion of the 
statute. That’s true, I didn’t. I refuse to go any 
further. (T.2387) 

The government’s theory was that the defendants were 
aiders and abettors; the trial court instructed the jury that 
it could convict on a finding of aiding and abetting; its 
failure to define that term was reversible error. United 
States v. Terrell, 474 F.2d 872 (2d Cir. 1973); United States 
v. Byrd, 352 F.2d 570 (2d Cir. 1965); United States v. Gar- 
guilo, 310 F.2d 249 (2d Cir. 1962). 

In each of these cases, some instruction defining aiding 
and abetting was given to the jury. Yet, in each, because 
of the closeness of the issues, this Court held the definitions 
given to have been inadequate and reversed. The result is 
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a fortiori hero whore aiding and abetting was not defined at 
all. 

Thus, the trial court refused even to read the aiding and 
abetting statute under which Xatolli and Scansaroli were 
charged. This would not have been sufficient under T nited 
States v. Jiifr supra, 352 F.2d at 576, but it might have 
been better than nothing.* And the jury simply was not 
told by the court what it had to find in order to convict 
these two men as aiders and abettors. In a close case, as 
this one obviously was, tin* trial court’s tailure was fatal. 

Tn Garguilo and Terrell, this Court reversed convictions 
because the trial court’s usual instructions concerning aid¬ 
ing and abetting, characterized in Garguilo as “adequate, 
indeed excellent in the usual trial.” 310 F.2d at 254, were 
insufficient in a close case: 

[Wle would still be disposed to direct a new trial even 
though the evidence was sufficient. The closeness of 
the issue against [the defendant] imposed an obliga¬ 
tion on the trial judge to instruct the jury with extreme 
precision, as he realized, ami on us to review the charge 
with what, in a less doubtful case, would be undue 
meticulousness. See Glasser v. T nited States, 3151 .S. 
60, 67, 62 S.Ct. 457, 86 L.Ed. 6SO (1042); United States 
v. Persico, 305 F.2d 534, 536 (2 Cir. 1962). 

United States v. Garguilo , supra, 310 F.2d at 254; accord, 
United States v. Terrell, supra, 474 F.2d at 876. 

We do not claim that an accountant can never be guilty 
of aiding and abetting a corrupt client in issuing false 
financial statements. However, given the nature of the 
circumstances—that the financial statements are the com¬ 
pany’s and not the accountants’ and that the responsibility 


•The Government submitted a two page request to charge on 
this issue (Gov’t Request No. 10, A.152-53), but sat silent when 
exception was taken by the defense to the courts omission. 
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of the independent auditor for unaudited statements must 
be distinguished from his role in an audit (unexplained to 
the jury below)—it was crucial for the court to have 
charged the jury with precision on the concept of aiding 
and ahetting. 

Even in a relatively simple case, prejudicial confusion 
could result in the jury’s mind from the omission of an 
aiding and ahetting definition. In this case, replete with 
complex accounting issues and a bewildering quantity of 
technical and documentary evidence, the jury could have 
easily misunderstood what was needed to convict Scansa- 
roli. And since the issue of Scansaroli’s participation was 
close at best, the impact of such confusion was dramatically 
magnified by the failure to make any effort to define terms 
that are foreign to laymen. The conviction should be 
reversed. 


CONCLUSION 

For the reasons stated above, we respectfully submit 
that the conviction of defendant Joseph Scansaroli 
should be reversed. 
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